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European and External Relations Committee 

Human Rights Inquiry 

Scottish Children’s Reporter Administration 

The Children's Hearings System is Scotland’s distinct system of child protection and 
youth justice. Among its fundamental principles are: 

 whether concerns relate to their welfare or behaviour, the needs of children or 

young people in trouble should be met through a single holistic and integrated 
system  

 a preventative approach, involving early identification and diagnosis of 
problems, is essential  

 the welfare of the child remains at the centre of all decision making and the 
child’s best interests are paramount throughout 

 the child’s engagement and participation is crucial to good decision making  

SCRA operates the Reporter service which sits at the heart of the system. SCRA 

employs Children's Reporters who are located throughout Scotland, working in close 
partnership with panel members and other professionals such as social work, 
education, the police, the health service and the courts system. 

SCRA’s vision  is that vulnerable children and young people in Scotland are safe, 

protected and offered positive futures. We will seek to achieve this by adhering to the 
following key values:  

 The voice of the child must be heard 

 Our hopes and dreams for the children of Scotland are what unite us 

 Children and young people’s experiences and opinions guide us 

 We are approachable and open 

 We bring the best of the past with us into the future to meet new challenges.  

Response 

SCRA welcomes the opportunity to respond to the Committee’s inquiry into Human 
Rights. The nature of the children’s hearings system means that it engages a 
number of rights enshrined in the European Convention (ECHR), in particular Article 
8 (the right to family life) and Article 6 (the right to a fair trial). We would like to reflect 

on the impact that the Convention and the Human Rights Act 1998 have had on the 
children’s hearings system and hope that this is of interest to the Committee and will 
help to inform its discussions.    

The introduction of the Human Rights Act 1998 resulted in fundamental changes in 

many areas of the law in Scotland. Its possible impact on the Hearings system was 
seen beforehand as potentially corrosive by those who did not believe that welfare 
and rights could exist together. Experience, however, thus far has demonstrated the 
opposite, that human rights provision can enhance the welfare system by ensuring 

fairness in decision-making and processes.  

The earliest impact upon the Hearings system occurred many years before the 
Human Rights Act was implemented, when developments in European case law 
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around circumstances where minors could be locked up led to the introduction of the 
Health and Social Services and Social Security Adjudications Act 1983. This 
introduced the statutory criteria and timescales for placement of children in secure 

accommodation. These have remained part of the legal framework since and have 
ensured children are placed in secure accommodation with much less frequency and 
that where it is done, there is a much tighter regulation on the regime which operates 
in secure units. This was undoubtedly a positive step.  

The second area affected by human rights concerned the provision of papers for 
Children’s Hearings and was inspired in particular by the case of McMichael Vs 
United Kingdom (1995). As a result, relevant persons became entitled to receive all 
the papers considered by the Children’s Hearing. This was followed in 2001 by 

children receiving a similar entitlement depending on their age and level of maturity. 
At the time, this was seen as potentially disastrous for the system, with fears that 
reports would be heavily redacted or that report writers would be intimidated from 
revealing important information and views.  

Looking back now, it is very difficult to understand the level of anxiety that existed 
prior to the changes being made. In terms of ensuring the legal principle of equality 
of arms and proper participation within hearings there can be little dispute as to the 
value of the reform and its consistency with the principles of Kilbrandon and the 

overall ethos of the Hearings system. In many ways it is extraordinary to consider 
that it was ever regarded as acceptable for children and families to be brought before 
a tribunal for hugely significant decisions to be made about them, without giving 
them access to the information on which those decisions were to be based. This 

case perfectly illustrates the fact that, while human rights issues are often cloaked in 
legal language and jargon, at their heart are basic principles of fairness and justice.  

On a similar theme, while legal representation was always available within children’s 
hearings for those parents who could afford to pay, a scheme was introduced for 

children in 2002 and relevant persons in 2009. This allowed a child whose liberty 
was threatened or a relevant person who could not otherwise effectively participate 
in a hearing, to have a legal representative chosen for them from a panel drawn up 
by the local authority (Children’s Hearings (Legal Representation) (Scotland) Rules, 

2002, 2009).  

This scheme was altered by the 2011 Act to place the control under the authority of 
the Scottish Legal Aid Board; this allows any solicitor to apply to be registered as a 
practitioner able to take children’s cases. The Scottish Legal Aid Board at the same 

time introduced a Code of Practice, which it requires all registered solicitors to abide 
by, to ensure the ethos of the Hearings System is observed.  

Again, these changes have led to concerns that the welfare basis and child-
centredness of the hearings system is under threat and there have been complaints 

of lawyers swamping hearings. However, figures from the Scottish Legal Aid Board 
show that only around 1 in 10 hearings involve a lawyer. While there is always a 
need to keep matters under review and ensure that the Code of Practice is adhered 
to, in the majority of cases solicitors have played an important role in ensuring their 

clients’ views are properly represented at hearings, where they are unable to do so 
themselves, as well as keeping a watch on any procedural irregularity that might 
occur within the hearing. In doing so, lawyers can play a vital role in protecting the 
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rights of vulnerable children and adults and contributing to the hearing’s deliberations 
and decision making.  

However, there are challenges around balancing parental rights with those of 

children in the system and ironically, the United Nations Convention on the Rights of 
the Child, although being focused on children, has had less direct influence than the 
European Convention .The obvious example of this is in relation to the definition of a 
child which under the UN Convention is up to the age of 18. The jurisdiction of 

Children’s Hearings only covers children up to the age of 16 for initial referrals, 
although if the child/young person is on supervision this can continue till the age of 
18. In practice, 16 still appears to be a magic age where supervision ends and a 
child becomes an adult. Out of 19,077 children referred in 2013-14, only 606 were 16 

or over, while out of a total of 11,420 children on supervision only 235 were over 17.  

This is not however to diminish the importance of the UNCRC. Despite not being 
incorporated into Scots law, the Convention profoundly influenced the development 
of the Children (Scotland) Act 1995, with Article 12 (the right to participation) given 

statutory force in that piece of legislation. Again, this gelled perfectly with the ethos 
of the children’s hearings system and participation of the child in the process has 
been a priority for Reporters, Panel members and other hearings system partners. 
This principle was taken forward again with the Children’s Hearings (Scotland) Act 

2011 and via significant changes to policy, culture and practice within the system 
over the last few years. However, there is still some progress to be made in terms of 
treating this age group consistently in the manner envisaged in the UNCRC.  

Conclusion 

In our view, the impact of the ECHR and of the Human Rights Act 1998 on the 
Children’s Hearings System has been overwhelmingly positive. Legal systems and 
decision makers within those systems do not always get things right and there 
should be little need to fear challenge based on the ECHR principles, or indeed 

those of the UNCRC. Respect for human rights leads to better and more participative 
decision making, which in turn is likely to lead to better outcomes for children. This 
should only be welcomed.  
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